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E ffective due diligence is of
paramount importance for
every insolvency practitioner:
they must keep abreast of new
regulations and their impact.

This applies to the Money Laundering,
Terrorist Financing and Transfer of Funds
(Information on the Payer) Regulations
(MLR) 2017, which came into force on 26
June 2017, implementing the EU’s Fourth
Anti-Money Laundering Directive in UK
law. 

MLR 2017 replaces and updates the
Money Laundering Regulations 2007
(MLR07), providing a revised structure that
removes deficiencies in the existing
arrangements. The new regulations focus on
three key areas: amending the approach to
customer due diligence; trying to prevent
new methods of terrorist financing, such as
via e-money and prepaid cards; and
increasing transparency relating to the
beneficial ownership of companies and trusts. 

What’s required of IPs
Those affected by MLR 2017, known as
‘relevant persons’, include insolvency
practitioners. Whereas MLR07 required
having policies, controls and procedures in
place to prevent activities related to money
laundering and terrorist financing,
MLR2017 is more proactive: directing
relevant persons to document these
policies, controls and procedures and
requiring that they are approved by senior
management.

Under the new regulations, relevant
persons have to deploy a more risk-based
approach in their due diligence with
respect to money-laundering. Calibrating
the right due diligence level requires close
analysis of the risk factors set out in MLR
2017. Further guidance on specific sectors
has yet to be published, but the rules do
not apply to those engaging in financial
activity with a turnover of less than
£100,000, up from £64,000 under the
previous regulations.

Changes this year 
So what specific changes have been
announced? Previously, firms had to keep
policies relating to risk assessment and due
diligence. But MLR 2017 goes further,
notably in risk mitigation, setting out the
required procedures to be undertaken by a
relevant person in analysing the potential
exposure of a business to money

laundering or terrorist financing. 
A relevant person has to produce

written anti-money laundering (AML) risk
reports. These record the size and nature
of a business, its customers, countries of
operation, products and services,
transactions and delivery channels.
Detailed findings then have to be
translated into written policies.

Risk mitigation policies must be
proportionate to any risks that are
identified and include internal controls
over money laundering and terrorist
financing risks (eg designating a board
member to be responsible for MLR 2017).
In addition to reporting, record keeping
and monitoring requirements, they must
also include revised customer due
diligence procedures.

Due diligence
Due diligence has increased under MLR
2017. In line with the new risk-based
approach, the circumstances where
simplified customer due diligence is
permissible are more restricted, while
automatic simplified requirements have
ceased. In their place, a relevant person has
to evaluate customer and geographical risk
factors when determining the
appropriateness of simplified due diligence. 

The regulations require that client due
diligence is performed before any business
relationship is established and when any
relevant risk factors for assessment have
changed, such as a client’s change of
identity, or the services provided to the
client have changed.

Further new regulations cover
enhanced due diligence (EDD) with a
defined list of situations where it must be
applied, including where a high risk of
money laundering or terrorist financing is
perceived to exist, or where a client has
provided false or stolen identification
documentation or information. A business
relationship with a client based in a high-
risk country is another key consideration.
MLR 2017 has introduced a blacklist of
high-risk jurisdictions: if a transaction
involves any of them, EDD and additional
risk assessment become compulsory.

Critically, EDD also covers
circumstances where a client has entered
into complex or abnormally large
transactions, or when there is an unusual
transaction pattern without any apparent
economic or legal purpose. There is an

additional issue of Politically Exposed
Persons (PEPs), which previously applied
only to foreign PEPs, but now also applies
to local PEPs. In practice, this enhanced
EDD covers a wider spectrum of
individuals entrusted with prominent
public functions in the UK and overseas.

If a risk assessment identifies that an
EDD should be undertaken, this requires
an understanding of the background and
purpose of the relevant transaction, as far
as is practicable, and an increase in the
overall level of monitoring of the business
relationship to determine whether
anything is suspicious.

Common sense
Much of the new regulations are manifestly
based on common sense: if something looks
unusual, out of the ordinary or suspicious,
then it is your duty to find out more and ask
relevant questions. But beyond the
monitoring and reporting elements, it also
makes good sense to seek independent
evidence to verify any information that the
client has provided, and to understand
comprehensively the client’s business
structure and financial position.

Alongside the increased duties of
relevant persons arising from MLR 2017,
the potential penalties for failure to comply
have also been ramped up. A new criminal
offence has been introduced whereby any
individual who recklessly makes a false or
misleading statement in the context of
money laundering, has committed an
offence punishable by a fine and/or up to
two years’ imprisonment.

It is therefore recommended that
relevant persons fully familiarise themselves
with MLR 2017, review and revise all
pertinent AML written risk assessments,
policies and procedures, and ensure that all
staff conducting AML are trained in what to
do and what to look out for. 
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